I THE HiGH COURT OF JUDICATURE AT BOMBAY
DRDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION (L) No.1816 OF 2411.

Bombay Mursing Home Association & ors. ... Petitioners.

Vis.
M.C.GM.& Ors, ..Respondents.

v
L Fate H Kuknur, adult Indian Inhabitant, working as Ch.
Hogineer (DLF), in the employment of the Municipal Corparation of
Uireater Mumibai, the Respondent No.l herein having my office ar
67 Floor, Municips! Head Office annexed building, Mahapalika
Pelarg, Mumbar 400 001, do hereby solenimly state as under -
L, I say that | have read the copy of the Writ Petition alongwith
annexire theeeto. [ have perused the vecords available pertaining to
s coae and 1am alse conversant with the facts and clrcumstances
cithe ease. b em filing this affidavit on behalf of Respondents No. |

iiid

o [ am [iling this alTidavit on the basis ol olfice [les and | am
aible L depose before this court. 1 am filing this a fidavit tor the
fimited purpose of opposing the admission of vhe Wril Petition and
for grant of any interim or ad interim reliefs in favour of the
petitipner. 1 say and submit that allegations and contentions not
specifically destt with by these respondents should not be deemed 10
buve been sdmined urdess the same is specifically denied by these

vessondeniy,

i U say thai the WP 1iled by the petitioner is nol maintainable
and submt that this Hon'ble Court has ne jurisdication (o wy arl
atertain this petition under Article 226 of the Constitition of ndja
I sy that this petition invioves disputed guestions of faels and s

sach this Hon'ble Cournt cannol eatertain this issue silling in is wril

Jursdiction, [, thercfore, submit that the petition is linble 16 be

dismissed with cost
43 Withoul prejudice 10 the aloresaid contentions the true et
perzaining o the preseit eose are as under:

e I say that lhe peiitioner's herein had filed WP being



WENG.793 of 2001 1and W.PN0.795 of 2011 in this Hon'ble Court
on 14.62011.  This Hon'ble Cout disposed off both the Writ
Petitions and directed that :-

i The petitioners 1o make representation to the Municipal
Corporation within a period of 2 weeks from the dale of the order in
relation to the subject matter of demand notices feircular which are
refirred to in the prayer clause (a) of the petition and the circular dt.
.5.2011 issued by the Corporation.

il The Municipal Commissioner or the officer nominated by
him shall hear the petitioner and make a speaking order in relation
to demmand notices feirculars which are referred to in prayer clause
(a) of the petition and the circular dt. 7.5.2011 issued by the
Uorporation,

(b} Pursuanl to the snid order a representation dt. 24.62011 15
made in a vepresentative capacity on behalf of applicants enlisted in
i list at Exhibit 'A therewith ie. Bombay Nursing Home
Ausociation and 80 Ors. Though the Petitioners in the Writ Petition
R 792 of 201 were Bombay Nursing Home Assoc, & 50 Others.
(i A hearing was given by Municipal Commissioner on
245,7.2011 when the representative of the Bombay Nursing Home
Association and Ors. were present,

ShrizAmit Hariani Counsel for the Bombay Nursing Home
Asggociation appeared and argued in detail on following issues of
(4} Renewa! of Registraton under Bombay Nursing Home
Kepistration Act, 1949,

(4} Change of user under Development Control Regulation.
(2 The charges fevied and procedure prescribed by lhe
Larnoration vide cireuiar dr. 4.2.2011 are without authority of Taw.

Shri Balsara Advocate Lor Petitioner in W.P. No 795 of 201!
tled by D wirs Michelle Fonseca and ors. argued on their behalt
He adopied all the arguments of Shri Amit Hairiani Counsel for
Hombay Nussing Home Association. He further submitied that their
Murzing Home existed since 1967 however, the date of registration
inod 2006.1974 ie, prior to DCR 1991, Their Nursing Tome is on
tne ground floor and has 4 separate entrance and that his case i3
covered under Regulation 3(5) of DCR 1991,

{dy  The Municipal Commissioner after considering all the
argnents of the petitioner’s counsel & the Rules, Regulations &
Fobicies n force has passed a reasoned order dtd 382011 any

direcied thatl



a1

(A1) As per the order dated 24.6.2011 passed by the Hon'ble High
Couet applications for renewal of the Nursing Home / Maternily
Homes and Clinics  registration under the Bombay Nursing
Hanee Repgistration Acl, 1949 shall be considered independently
of the Demand Notice already issued, but shall be subject to the
pwners of the Nursing Home [ Maternity Homes and Clinics
paying as per the new demand notice within 15 days from the
receipi of the approval for change of user /[ activity of their
premmises failing which, the registration granted shall be
revolied.

(i1} Nursing Home which operate in that part of the building

where building approval was taken, showing use for such aulivii}'..
will unt need the change of user now, They shall be renewed
fovthwith without any consideration,
{3)  All the Petitioners who are not in lawful use of Nursing
Home. Maternity Home, Clinies are liable to apply for change of
wser { activity by following due procedure, If their proposals are
ampreved then 2 fresh Demand Notice will be issned calling
umon the Applicant to pay within 15 days the amounl mentioned
therein failing which the registration issued under Bombay
Muresing Home Registration Act, 1949 will be revoked.

I their proposal for change of user / activity is rejected then
the said repistration issued under Bombay MNursing Home
Fegistration Act, 1949 will be revoked.

(Cy  The procedure prescribed by the Corporation vide circular
gt 42,2001 will be followed and the [ees/charges/penally  will be
lieviad accordingly.

o As per (he order of the Hon'ble High Court dated 14.6.2011
this arder will remain in abeyance for a period of four weeks rom
(5/08/2011.

| say that petitioners have filed the present petition wherein
priyer clause b is as follows:

{b) that this Hon'ble Court be pleased to call for the papers
and proceedings with respeet to the impugned demand notices
izsued by Respondent No.4(as mentioned in Exhibit J hereto) and
ziver examining the legality, validity and propriety thereol, this
Hen'hle Court be pleased to quash and set aside the same.

| say that as mentioned herein above the Municipal
{'orumissioner has already passed an order that application for

renewal of Nursing Home /Maternity Home and Clinics registration



eder Bomibay Nuesing Home Registration Act 1949 shall be
considers independestly of the demand notice already isswed.
st ali the petitioners who are not in lawlul use of Nursimg
ligine, Maternity Home, Clinies are liable o apply for change of
wseractivity by following due procedure. I their proposals are
approved then a fresh Demand Notice will be issued calling upon
the epplicant to pay within 15 days the amounl mentioned therein
[ssting which registration issued wnder Bombay MNursing Home

RBepsnaiion Act 1949 will be révoked.

& Uoaay that 40 no. of proposals were approved before
“E7 2011 and 14 proposals were approved after 31.7.2011. 1 say
tait before 30.7.2010, 775 demand notices were  issued by
bl Hewever, slfer the order passed by the Municipal
Commtissioner on 322011 these Respondents have vet not issued
env fresh demand notice.

1 zay that the Murizipal Commissioner has passed a speaking

1582000 after taking into consideration all the arguments

reade by the Counsel Tor the petitioner in Writ Petition
e 9E o 20T o YE3 or 2011, ail the rules, regulations and
cotinies e,

Tre view of e aforeseid facts and circumstances & petition &

peme e i e dianinsed with cost
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BN YHE HIGH COURT OF JUDICATURE AT
BOMBAY

ORDINARY ORIGINAL CIVIL
JURISDICTION

WRIT PETITION (L) Ne.1816 OF 2011,

Bombay Nursing Home Association

& ors. Petitioners,
Vis,
8ACGME Ors. ...Respondents.

Affictavil of Shii (Za\ﬁw %ﬁ D

ihated this T;{:?}\day of GMW{, 2011,
"_/’

S A, Malandkar,

Addvocate and Law Officer,

Lega Department,

2" Fisor, Municipal Head Office,
P, fiumbal 400 001,



